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1. Statement of Operating Costs: Advance Payments

An operating costs statement is formally effective even if the landlord has failed to
list the tenant’s advance payments properly (Bundesarbeitsgericht / German Feder-
al Court in Civil Matters, February 15, 2012 — VIl ZR 197). According to the Court’s
rulings so far, a statement of operating costs had been formally effective if it con-
tained (1) the total costs, (2) the scale of distribution, (3) the calculation of tenant’s
part and (4) the deduction of tenant’s advance payments. These requirements have
now been modified by the Court: Advance payments accounted for too high or too
low or not at all are “just” a substantive error but do not make the statement as
such void since they would not affect the comprehensibility of the statement. The
tenant would be still able to check the statement on the basis of his own receipts in
this regard.

2. Official Receiver Bound by Landlords Discount on Lease?

Also an official receiver must recognize an agreement of the landlord with the ten-
ant according to which the tenant does not have to pay rent in exchange for con-
struction works in the premises, no matter whether they are done by the tenant
himself or just financed by the tenant (Bundesgerichtshof / German Federal Court in
Civil Matters, February 15, 2012 — VIIl ZR 166/10). In the case at hand, the tenant
had reconstructions done in the amount of € 320,000. In return, he and the landlord
had agreed that the tenant would not have to pay any lease for a period of 18 years.
Later, the landlord was replaced by an official receiver who ignored the agreement
and decided to terminate the lease agreement unilaterally due to default in pay-
ment. The Court dismissed the lawsuit of the official receiver. According to sec.
1124 para 1, 2 BGB (Biirgerliches Gesetzbuch / German Civil Code), sec. 146 para 1,
148 para 1 s. 1, 20 ZVG (Zwangsvollstreckungsgesetz / German Compulsory En-
forcement Act) agreements affecting lease payments do not need to be taken into
consideration by an official receiver. This, however, would not apply to agreements
as described in the case at hand.

3. Retroactive Lease Reduction due to Defect?

If the tenant knows about a certain defect but keeps on paying the whole rent
without reserving his rights of reimbursement with regard to individual payments
may not retroactively reduce the rent. This applies even in a case where the tenant
had given notice of the defect and had announced at an earlier point in time that he
intends to reduce future payments (Amtsgericht Mannheim / Local Court of Mann-
heim, September 23, 2011 — 10 C 44/11). The Court draws this conclusion from sec.
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814 BGB (German Civil Code) which provides in general terms that payments must
not be reimbursed if they are knowingly made without any legal reason.

4. No Tax Deductibility in Case of Qualified Subordination of Debt?

Debts which are subject to a so-called agreement of qualified subordination (quali-
fizierter Rangriicktritt), allowing a future repayment only in the event that the com-
pany has sufficient profits or sufficient potential liquidation surpluses, are not to be
classified as liabilities for tax purposes (Bundesfinanzhof / German Federal Fiscal
Court, November 30, 2011- | R 100/10). In the case at hand, the suing GmbH (Ge-
sellschaft mit begrenzter Haftung / German Limited Liability Company) had ar-
ranged for a qualified subordination with regard to a shareholder loan in the
amount of DM 19 million in order to avoid its obligation to file for insolvency. The
loan had to be deleted from the tax balance sheet, thus creating additional tax obli-
gations. According to the Court, the tax situation would have been different though
if the agreement of subordination had provided that repayments could not only be
financed through profits or liquidation surpluses but also through “other assets”.
Obviously, agreements of subordination can become a boomerang and need to be
reviewed in each individual case for their consequences from both sides: The insol-
vency law and the tax law.

5. The Bullying Tax Audit

The decision to conduct a tax audit may be arbitrary and therefore unlawful if the
main purpose of it, e.g. examining the tax situation of a citizen, becomes actually
secondary. The tax administration cannot object that such an audit should not be
considered as arbitrary as long as at least one of its goals is still to discover new tax
issues (Bundesfinanzhof / German Federal Fiscal Court, September 28, 2011 — VIII R
8/09). In the case at hand, the tax office initially justified its order to conduct an au-
dit by the “taxpayer’s fierce resistance at an earlier audit.” Furthermore, the tax
payer placed under scrutiny happened to be a lawyer who had decided to represent
a client against the tax office for harassment of employees. These were facts, which
made the judges suspicious so that they decided that the tax office itself should be
subject to a court investigation. Thus, the Court suggested that the tax office should
disclose the criteria it has set in general for orders to conduct tax audits and how
they would justify picking this specific tax payer for an audit in this specific case.
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6. Civil Proceedings’ and CriminalDefense Lawyer’s Costs

Legal costs mayebclamed as income relatedxpenses for tax purpose$his also
applies to defense lawyer’s fees for criminal proceeding# the criminal chargein
guestionwasbasedon job relatedactvitiesbut not on private acts, e.gorivate acts
just committedon the occasion of a jolctivity (Bundesfinanzhof | German Federal
Fiscal CourtAugust 17, 201% VI R 75/10)In general,filegal cost do not relate to
income they will not beleductibleas expenseffom incomeas such. Hoewer, the
Federal Court &s row alsorecognizedin another casdhat lawyers fees for civil
proceedings which are not related to any job aityivnay beso-called extraordinary
expenseswhich are taxdeductibleif the lawsuitin questionhad initially some me-
its (at least a 50 % chanod winning) and was not initiatedrbitrarily (Bundesfinan-
zhof, May 12, 2011 VI R 42/09)Thus, the Couttas giverup aninitial rulingwhich
providedthat it had to bea lawsuit concerningvital interests of the respective tax

payer.

Announcement

Symposium on the new Mediation Acn June 28, 2012 in Cologne

The Cologne ReseardBenter for Commercial Mediatioat the Cologne University
of Applied Scietes will hold an alHday synposium on the new Mediation Adh
which dsoJoachim Hund-von Hagen, co-director of the Research Center, will pari
ipate as one of the speaker3he Act isurrently beingnegotiated as a bill by a joint
committee of Bundestag and Buadesrat. Experts from busesses and ingutions,
especidly the Round Table for Buress Mediation in Gemany, the jtice system,
law firms and medition firms will be étending the synposium. Please find more
details on the sympsium and regtration terms in Gemanon the followingpages



http://www.f04.fh-koeln.de/kooperation-forschung/wirtschaftsmediation/

